STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
LARRY TI MM
Petiti oner,
VS. CASE NO. 91-2755

FLORI DA POAER & LI GHT COVPANY,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to Notice, this cause was heard by Li ndaV got, the assigned
Hearing Oficer of the D vision of Adm nistrative Hearings, on Septenber 20,
1991, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Larry Timm pro se
P.O Box 494
Loxahat chee, Florida 33470

Larry Timm pro se
2943 "B" Road
Loxahat chee, Florida 33470

For Respondent: K. Crandal MDougal |, Esquire
Fl ori da Power & Light Company
P. O Box 029100
M am , Florida 33102-9100

For Public Martha Carter Brown, Esquire
Servi ce Conm ssion: Public Service Conm ssion

101 East Gai nes Street

Tal | ahassee, Florida 32399-0870

STATEMENT OF THE | SSUE

The issue presented is the anmount of noney Petitioner owes Respondent as a
result of unnetered electrical consunption

PRELI M NARY STATEMENT

Fl ori da Power & Light Company sent Petitioner a bill in the anmount of
$3,856.28 for his unnetered consunption of electricity together with
i nvestigative costs incurred by Florida Power & Light Conpany, and Petitioner
filed a conplaint with the Florida Public Service Conmm ssion. After the Public
Service Commi ssion issued its Order Denying Conpl ai nt Regardi ng Backbilling,
Petitioner tinmely requested a formal hearing regardi ng that proposed agency



action. This matter was thereafter transferred to the D vision of
Admi ni strative Hearings for the conduct of that formal proceeding.

Petitioner Larry Timmtestified on his own behalf. Respondent Florida
Power & Light Company presented the testinony of Debra K. Zal euke.
Additionally, Florida Power & Light Conpany's Exhibits nunbered 1-5 were
admtted in evidence.

Only the Respondent submitted post hearing proposed findings of fact in the
formof a proposed recommended order. A specific ruling on each proposed
finding of fact can be found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. On Septenber 21, 1989, Debra K. Zal euke, a current diversion
i nvestigator for Respondent, received an anonynous tel ephone call advising that
Petitioner had been braggi ng about his illegal underground tap | ocated sonewhere
on Petitioner's 10-acre property. She went to that property located at 2943 "B"
Road, Loxahatchee, Florida. Wen she arrived at the trailer |ocated at that
address, she could hear that the air conditioning unit was operating. She shut
off the main breaker, but the air conditioning systemcontinued to run

2. She returned to the property on Septenber 22, 1989. Petitioner was
there on that occasion. Wen he saw her, he ran inside his trailer and shut off
the air conditioning. She asked himto turn the air conditioning system back
on, and he advised her that it had just "burned up."

3. Zaleuke pulled the electric meter and used a Wggins tester, which
showed anperage still being pulled through the neter can. She sumobned a crew
with a Dimatel underground fault |locator, and they started digging. Petitioner
told themthat they "would not be able to find it."

4. They continued di gging and eventually found the underground | ocation of
the illegal tap. The tap went directly to an above ground breaker system so the
tap could be turned off and on at will.

5. Petitioner's electrical service was discontinued that day. The illega
underground tap was taken to Florida Power & Light Company's evidence room The
met er whi ch was renoved from Petitioner's property was subsequently tested and
found to be operating properly.

6. Petitioner has been the custoner of record since 1981. |n August,
1987, the house | ocated on the property burned, along with Petitioner's electric
meter. In August of 1987, Florida Power & Light Conpany set a new neter at

Petitioner's property.

7. Even after Petitioner's hone burned down, Petitioner continued to
consume electricity at that address. He testified that he used electrical tools
and ran water punps for irrigation purposes even while tearing down the burned
structure that had once been his residence. The property also has on it a
structure where Petitioner houses his helicopter. Eventually, a trailer was
nmoved onto the property, in which trailer Petitioner resided at the tine that
Fl ori da Power & Light discontinued electrical service to him

8. Since a new neter was installed in August of 1987, and since
Petitioner's electric bill during the month of Septenber, 1987, dropped to "0"
even though Petitioner was using, by his own adm ssion, electrical equipnent at



the tine, Zal euke chose the nonth of Septenber, 1987, as the starting date for
reconmputing the backbilling to be rendered to Petitioner for his unauthorized
and unnmetered electrical consunption. Using the seasonal average mnet hod
approved by the Florida Public Service Conm ssion, she estinmted the energy
consumed through the illegal underground tap. She also conputed the anmpount of
expense Fl orida Power & Light Conpany had incurred in locating and term nating
the illegal condition

9. Florida Power & Light Conpany rendered to Petitioner its backbilling in
t he anmobunt of $3, 856.28 representing the unauthorized, unnmetered consunption of
electricity from Septenber, 1987, to Septenber, 1989, together with its
i nvestigative costs. Petitioner has continued to refuse to pay the bil
rendered to him and his electrical service at that address renains
di sconnect ed.

10. Zal euke's cal cul ations for both unnetered el ectrical consunption and
i nvestigative costs are reasonable, and the billing rendered to Petitioner is
reasonabl e.

11. Florida Power & Light Conmpany has notified Petitioner of the
conditions required for the restoration of service to his property. Those
conditions are as follows: (1), Petitioner will provide a neter can on a pole
anywhere on his property outside of a three-foot diameter fromthe existing yard
pole; (2), Florida Power & Light Conpany will provide an overhead service drop
to the meter can at no charge; and (3), Petitioner will pay whatever the Public
Servi ce Conmi ssion deens Petitioner's final bill to be. These conditions are
reasonabl e.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has jurisdiction over the
parties hereto and the subject matter hereof. Section 120.57(1), Florida
St at ut es.

13. Petitioner does not dispute that he owes Flori da Power & Light "sone"
nmoney. The only issue remai ning between the parties in this proceeding is the
anmount of noney which Petitioner owes. Rule 25-6.104, Florida Adm nistrative
Code, provides that in the event of unauthorized use, the utility may bill the
customer on a reasonable estimate of the energy used. Florida Power & Light
Company has done so. Section 3.3 of Florida Power & Light Conpany's Tariff
Sheet No. 6.030 provides that in the event of unauthorized use, the custoner's
service is subject to discontinuance until full payment is made of the bill for
service and the Conpany has been reinbursed in full for all extra expenses
incurred. Additionally, Rule 25-6.105(5)(j), Florida Adm nistrative Code,
provi des that whenever service is disconnected for fraudul ent use, the utility
may, before restoring service, require the customer to make all necessary
changes at his own expense and to pay an anount reasonably estimated as the |oss
in revenue.

14. In August of 1987, Petitioner's house burned down, and Florida Power &
Li ght Conmpany installed a new nmeter. Petitioner comenced using electricity
again, by his own admission, utilizing electrical equipment and tools in tearing
down the burned structure, and used electric water punps to operate an
irrigation system Yet, Petitioner's electrical usage in Septenber of 1987
regi stered at "0". Accordingly, using Septenber of 1987 as the start date for
cal cul ating the anpbunt of backbilling was a reasonable date to select. The
cal cul ation of the backbilling from Septenber of 1987 through Septenber 22,



1989, when Petitioner's electrical service was discontinued, was done in
accordance with the seasonal average approach approved by the Florida Public
Service Commi ssion. The calculation of the rebilled anbunt is reasonable, and
the investigative charges are reasonable. Additionally, the conditions required
by Florida Power & Light Conpany before Petitioner's electrical service to that
address can be restored are reasonabl e.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RECOMMENDED that a Final Order be entered finding that Petitioner owes
Fl ori da Power & Light Conpany the backbilled amount of $3, 856.28.

DONE and ENTERED this 2nd day of Decenber, 1991, at Tall ahassee, Florida.

LINDA M RI GOT

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 2nd day of Decenber, 1991

APPENDI X TO RECOMMENDED ORDER

1. Respondent's proposed findings of fact nunmbered 1-4, 6-10, and 12-15
have been adopted either verbatimor in substance in this Reconmended Order

2. Respondent's proposed findings of fact nunbered 5 and 11 have been
rej ected as bei ng unnecessary.

3. Respondent's proposed findings of fact nunbered 16-19 have been
rejected as not constituting findings of fact but rather as constituting
statenments of Petitioner's position which position is not supported by the
wei ght of any credi bl e evidence.

COPI ES FURNI SHED:

Steve Tribble, D rector of
Records and Recordi ng

Publ i ¢ Service Comni ssi on

101 East Gai nes Street

Tal | ahassee, Florida 32399- 0850

Davi d Swafford, Executive Director
Publ i ¢ Service Comni ssi on

101 East Gaines Street, Room 116
Tal | ahassee, Florida 32399-085



Rob Vandi ver, General Counse
Publ i ¢ Service Comni ssi on

101 East Gaines Street, Room 212
Tal | ahassee, Florida 32399- 0850

K. Crandal MDougal |, Esquire
Fl ori da Power & Light Company
P. O Box 029100

M am , Florida 33102-9100

Martha Carter Brown, Esquire
Publ i ¢ Service Comni ssi on

101 East Gai nes Street

Tal | ahassee, Florida 32399-0870

Larry Timm
P. O. Box 494
Loxahat chee, Florida 33470

Larry Timm
2943 "B" Road
Loxahat chee, Florida 33470

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



